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Introduction

U

nions have long been a primary vehicle for equality and democracy, both political and economic.
In the early days of organized labour, unions fought
to extend the voting franchise. As a result, working
people earned the right to vote, a privilege once tightly guarded by a small political elite. Later they proved
to be highly effective at combating economic inequality by gaining a greater share of the economy for the
benefit of labour. Unions successfully fought to gain
bargaining rights which empower workers to stand up
to their employers on an equal footing. Today, they
fight for the rights of all people independent of race,
religion, sexual orientation, or any other identity that
has been the victim of marginalization.

—1—

The Wagner Act Model
is being reconsidered as
the central legislative
foundation on which unions
are built. It has proven
effective, but it is hard to
imagine making up lost
ground in the private sector
through the Wagner model
alone.

Unfortunately, this history of victory has caused corporate elites to fight back. Since the late 1970s the
corporate sector has devised numerous ways to evade
their legal obligations to their workers. They have also
been able to motivate governments hostile to labour
to undermine the legislative framework on which
labour organizes.
Through this decades-long onslaught, private sector
union density has plummeted from historic highs of
nearly 30% in the 1970s to roughly half of that today.
Labour has been on the defensive fighting to undo
damaging legislation while preparing for the next
attack, likely the so-called right-to-work legislation,
which has already caused considerable harm in the
USA.

The tide is turning
However, the tide is turning. Private sector union
density is decreasing, but the overall number of workers represented by unions in Canada has been slowly
increasing. In the legal arena, the Supreme Court,
and lower courts, have recognized that the Charter
of Rights and Freedoms (Charter) protects the rights
to organize, to bargain collectively, and to strike. In
many ways the stage is set to expand a counter offensive to dramatically increase union density.
In this context, the Wagner Act Model (Wagner) is
being reconsidered as the central legislative foundation on which unions are built. The guiding pillars of the Wagner model are: (1) the right to form
a union; (2) majoritarian exclusivity; (3) union independence; (4) the obligation to bargain in good
faith; (5) protection against unfair labour practices;
(6) granting legal status to collective agreements;
(7) ensuring the neutral adjudication of workplace
grievances; and (8) the right to strike (Lynk, 2014). It
has proven effective, but it is hard to imagine making up lost ground in the private sector through the
Wagner model alone.
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A variety of potential solutions
A variety of potential solutions has been put forward
in response. It has been argued that Wagner itself has
been undermined by legislation which erodes its effectiveness. The appropriate response is therefore to
continue to fight changes that undermine it. It is also
commonly held that this is not enough. Some have
argued that alternative and almost exclusively lesser
forms of organization – known as minority unionism
– should complement existing Wagner model unions
(Adams, 2015; Doorey, 2013; CFLR: Davis, 2018). In
so doing, more workers would be covered by some
form of collective voice, albeit a watered-down form.
It has also been suggested that unions need to be more
aggressive and legislation passed in order to allow for
the development of broader-based bargaining structures. These structures are diverse including multi-employer unions (where the bargaining unit can extend
beyond a single employer), multi-union bargaining
(where multiple unions bargain together with a common employer for a common contract), and extension models (where the results of union-employer
bargaining are extended beyond the parties which
originally negotiated it). In each case, the results of
collective bargaining extend beyond the usual limits
of the Wagner model.
This paper begins by offering a brief history of union
density in Canada and its importance in fighting
inequality. This history is followed by an assessment
of Wagner-style unions, minority unions, and broader-based bargaining. From that analysis it is concluded that a retreat to minority unions is ill advised.
Instead, doubling down to protect and expand Wagner-style unions is a preferable option. Further, building on recent victories, it is recommended that labour
move to the offensive and promote the development
of legislation that allows broader-based bargaining.
It is argued that these unions have the capacity to
dramatically increase private sector density and their
complement - extension models - have the capacity to
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A retreat to minority unions
is ill advised. Instead,
doubling down to protect
and expand Wagner-style
unions is a preferable
option.

dramatically increase collective agreement coverage.

New three-pronged approach
This paper departs from existing literature on union
renewal by offering a three-pronged approach to expanding broader-based bargaining. The short-term
approach is to advocate for positive legislation. The
mid-term approach is to begin Charter challenges
focussing on the most vulnerable workers. In so doing, government will be forced to either adopt broader-based bargaining or something as effective. A longterm approach is to advocate for electoral reform,
a change that has the added benefit of improving
labour representation in general at both federal and
provincial levels. If any of these paths lead to broader-based bargaining, it follows that density should increase. This in turn is the best way to fight inequality,
both economic and otherwise.
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The Wagner Act Model:
Before and After
Before Wagner:
A few major victories and jail time
Prior to the arrival of the Wagner Act model in 1944,
there was very little in the way of labour law in Canada. The limited legislation that did exist was largely
meant to minimize labour disputes by criminalizing
concerted activity that created labour disruptions. The
government did very little in the way of legislation
to benefit unions or the working class in general. Instead, the focus was primarily on getting employees
back to work in order to maximize productivity. The
labour law of the time did little more than identify
which unions were “responsible” and which were
“irresponsible”. Employers felt very little concern for
public opinion or government preference and thus
felt little pressure to reach agreements that respected
the priorities of their employees. As Fudge and Tucker
(2004) state: “freedom of association remained a legal
privilege, rather than a right enforced by the state”
(p.3).
From 1900 to 1944, the era of “industrial voluntarism” was characterized by voluntary employer and
employee associations and a developing union movement (Fudge & Tucker, 2004), neither of which were
particularly effective at improving the lives of workers. Non-union employee representation grew significantly during this period. Typically, non-union representation took the form of committees organized by
employers at their discretion which allowed workers to
have some voice on working conditions and provide
a platform to promote innovation to management
(Taras, 2006). They provided no means for actual
collective negotiations and no protection for workers
who voiced grievances or attempted to actually have
such grievances resolved. At best, they were an ef-
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From 1900 to 1944, the era
of “industrial voluntarism”
was characterized by
voluntary employer and
employee associations
and a developing union
movement, neither of which
were particularly effective
at improving the lives of
workers.

fective management tool to harness innovation from
workers, at worst a means to prevent genuine unions
from forming. They were not very effective at fighting
inequality or much else.
During this time, unions were also on the rise, but
they did not have adequate legal protections. These
early unions were able to generate real and meaningful change, but only when governments’ electoral
fortunes were at stake. This could occur when unions
attracted massive public support for their causes or
when governments needed to attract a large number
of union votes. Two prominent examples illustrate the
first case. In 1872, the Toronto Typographical Union
held a strike to reduce the work day to 9 hours. This
strike gained considerable public support with 10,000
attending their rallies. The massive 1919 Winnipeg
general strike, motivated by the need to earn enough
to feed a family, also received considerable public support. In both cases, the strikes initially failed. Without
adequate legal protection, hostile governments threw
union leadership in jail and employers fired many
of their union members. However, in both cases, the
legislative goals of the strike were eventually achieved,
through a combination of sacrifice and public support.
Unions were also able to motivate governments to
generate beneficial legislation directly with the potential electoral support of their members. For example, in 1884, the Ontario Liberal government
led by Oliver Mowat felt it needed to attract labour
votes to win (Hurl, 1988). This motivated it to pass
legislation to generate a minimum working age of
12 for boys and 14 for girls. It also introduced a
maximum 10-hour work day and basic sanitation
and safety requirements. Even Prime Minister John
A. MacDonald passed the Trade Union Act 1872
to protect union activity in an effort to win union
votes. By no means were these a strong legislative
foundation, but it does illustrate the effectiveness
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of unions over other forms of employee association.
This era of industrial volunteerism highlights several important lessons. First, employee representation
without legislative protection is either useless, such as
in the case of non-union representation, or comes at
too high a cost as seen in the sacrifices made by union
members and leaders in the Winnipeg General Strike.
Second, with adequate electoral threat, either through
massive public support or enough union members
to solidify an electoral victory, governments can be
motivated to enact legislation which makes people’s
lives better and unions more effective.

After Wagner: Labour grew and
inequality shrank, until the attack
In 1935, the Wagner Act was passed in the United
States as part of Franklin D. Roosevelt’s New Deal
which aimed to promote industrial stability and remedy income inequalities. The Wagner Act, named after New York Senator Robert Wagner, provided a legal
process which compelled an employer to recognize a
union as the legitimate representative of its employees in a collective bargaining process.
In Canada, the federal government enacted the Wagner Act model in 1944 (known as Privy Council Order
1003), using its emergency powers during the Second
World War.
Saskatchewan was the first province to adopt the Wagner Act model in 1944 (Adams, 1995; Burkett, 2013).
In the years immediately following the War, all of the
remaining provinces enacted the model.
This legislative regime granted unions distinctive
legal status and legally required employers to recognize and negotiate with them. Freedom of association
for collective bargaining became a legal right; and
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In 1935, the Wagner Act
was passed in the United
States as part of Franklin D.
Roosevelt’s New Deal which
aimed to promote industrial
stability and remedy income
inequalities.

unions were recognised as the legal equal of business
(Fudge & Tucker, 2004). In fact, the adoption of P.C.
1003 in 1944 represented the end of the era of “industrial volunteerism”.
With Wagner legislation in place, union density
grew. Organizing is more effective when workers
and their ability to negotiate are protected legally.
Concurrently, economic inequality decreased after the Wagner legislation was enacted. It was not
until the mid-1980s, after the concerted conservative attack on labour rights occurred, that union
density decreased and economic inequality began
to increase. In fact, the inverse relationship between union density and inequality in Canada is
incredibly tight (see Figure 1).1

Figure1. Canada union coverage and Gini
coefficients 1980-2010

Source:https://www.labourrights.ca/sites/labourrights.ca/files/documents/cflr_unions_matter.pdf
1 The Gini coefficient is a measure of income inequality ranging from 0 to 1 where 0 represents a society with complete income equality and 1 represents a society where a single
individual earns all the income. Therefore, higher Gini coefficients represent greater income
inequality.
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That being said, understanding the mechanisms that
connect union density and inequality and measuring
their implications is a valuable means to solidify the
causal relationship (for a more detailed analysis see
CFLR’s Unions Matter, 2013).
The mechanisms through which Wagner-style unionism reduce inequality has been established. The obvious and direct mechanism is through negotiating
higher wages for their members. Workers are able to
negotiate a larger share of an employer’s revenues
relative to owners when they bargain collectively.
This direct effect is also complemented by three indirect knock-on effects (Western & Rosenfeld, 2011):
•

•

•

non-unionized workers in companies that are
highly unionized are paid more than their equivalents where no union exists.
non-unionized workers in industries which are
highly unionized tend to be paid more than
equivalent workers where there are low densities.
non-unionized workers in regions with high union
densities tend to have higher wages than their
equivalents in regions with lower densities.

The lowered inequality initiated by the proliferation of Wagner-style unions manifests itself in two
ways. The top 1%, typically business owners, take
a lower percent of overall earnings due to a higher share going to employees. Second, lower skilled
occupations generate higher incomes relative to
highly paid occupations resulting in reductions in
income inequality between the top 10% and everyone else.
By tracking these two measures over the development of the Wagner in Canada from around 1945
to its peak in 1985, and then after its decline in
1985, we can see that changes in union densities
are strongly associated with income inequality.
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From 1920 to 1940 union
density of non-agricultural
workers remained largely
stagnant at just over 16%.
After the completion of
regulations implementing
Wagner-style legislation
in jurisdictions across
Canada, that number grew
dramatically to 38.1% in
1985

Not everybody wants
equality. The top 1%, and
to a lesser extent the top
10%, benefit from inequality,
so do political parties
that either represent the
interests of corporations
or legislate in fear of their
reprisals.

From 1920 to 1940 union density of non-agricultural
workers remained largely stagnant at just over 16%.
After the completion of regulations implementing
Wagner-style legislation in jurisdictions across Canada, that number grew dramatically to 38.1% in 1985
(Riddell, 1993). This time frame corresponded with a
decrease in inequality.
According to Atkinson, Hasell, Morelli, and Roser
(2017) in 1938, the top 1% owned over 17% of the
wealth, by 1945 that number dropped to 9.5% and
continued to fall and stay lower than that until
1987. In terms of the top 10%, their share of income
dropped from 219% of the median wage to 168% in
1950. It slowly, but insignificantly increased until the
mid-1980s.
The effects of this rise in union density and greater
equality are not limited to income. Politically, union
density between countries corresponds with the quality of the system of redistribution (OECD, 2018).
Specific to Canada, unions in the Wagner era were
able to achieve considerable legislative goals. The development of employment insurance, modern occupational health and safety laws, maternity and parental benefits, and the 40-hour work week to name a
few (CFLR: Sran, Lynk, Clancy, & Fudge, 2013).
Given the effectiveness of Wagner-style unions at generating equality and enhancing quality of life through
quality legislation, how did density decrease and why
was inequality allowed to soar?

Legislative attack and corporate evasion
lead to declining union density
Not everybody wants equality. The top 1%, and to a
lesser extent the top 10%, benefit from inequality, so
do political parties that either represent the interests
of corporations or legislate in fear of their reprisals.
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The decrease in union density since the mid-1980s has
been a result of a considerable number of changes to
the workplace and politically motivated legislation.
The economy, once characterized by large scale employers and long-term employees was conducive to
organizing under the Wagner Model. The new economy instead favours smaller employers. The standard
full-time permanent job is giving way to precarious
work. As a result, it is much more difficult to organize
workers who have no long-term connection to the employer. From the perspective of the employee, going
through the certification process is much less appealing for workers who will not benefit from the union
after it is formed. From the perspective of the union,
small employers with short-term connections to their
employees are very hard to organize given the limited
resources of unions.
These changes in the workplace are made worse by
large corporations’ deceptive means of evading legal
obligations to their employees (Weil, 2014). Many corporations have reclassified their employees as private
contractors to evade their responsibility to offer wages
and benefits previously won by unions representing
their employees. A similar tactic is to subcontract
work that was previously done in-house. The subcontractor would be under no obligation to pay wages
and offer benefits previously earned by direct employees. The corporation and its subcontractor then split
the difference.
The corporate sector has also been very successful on
the political front advocating against card check procedures for union certification. Mandatory card check
procedures, the norm for protecting workers while
they decide if they want a union (CFLR: Noga, 2017),
has been replaced in many Canadian jurisdictions by
a weasel wearing the mask of democracy: mandatory
votes. These votes occur at the place of employment
and the employer knows about them before workers
are safeguarded by Wagner style protections. The re-
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Mandatory card check
procedures, the norm for
protecting workers while
they decide if they want a
union has been replaced in
many Canadian jurisdictions
by a weasel wearing
the mask of democracy:
mandatory votes.

sult is a lower rate of certification success (Bentham,
2002; Riddell, 2010), believed to be the result of the
employer’s enhanced capacity to engage in unfair
labour practices.
Given these evasive corporate tactics and hostile legislation, it should not come as a surprise that union
density in the private sector has fallen to 15% in Canada. Correspondingly, economic inequality has been
on the rise again. By 2007, the top 1% increased their
share of wealth from 9.5% back up to 15.5%. Further,
the income of the top 10% had risen to 188% of the
median income (Atkinson, Hasell, Morelli, & Roser,
2017). Since 2007, inequality has continued to grow.
The good news is that one of the leading causes of
growing inequality is known. Union density needs to
improve to generate greater equality. It is in this context that calls for reform to Wagner have been made.
The difficulty is in sorting out which proposals will
help and how to achieve them.
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Protecting the Wagner
Model and fighting back
It is in this era of declining union density with hostile
employers and unsympathetic governments that calls
for reform have been made. At the extreme, it has
been suggested that Wagner should be replaced by
something else. Others argue that the Wagner model
needs to be supplemented with other labour law reforms designed to effectively overcome the limitations
of the Wagner model, especially as they exist in the
U.S. (Secunda, 2013).
The federal National Labour Relations Act (NLRA) is
the primary Wagner-based labour law covering workers in the U.S. However, decades of legislative, administrative and judicial attacks on the NLRA have
rendered the Wagner model totally ineffective in
being able to protect and promote the unionization
of American workplaces. It has subjected workers to
intense employer interference as they attempt to organize into unions; failed to provide any meaningful
remedies to workers negatively impacted by employers unfair labour practices during organizing campaigns; and, negotiating attempts at achieving first
contracts under the NLRA have rendered the right to
strike largely illusory because of the employer’s right
to replace strikers permanently (Secunda, 2013).
Secunda advocates three initiatives which he considers to be promising supplements to the current
Wagner model in the U.S. The first are pre-recognition framework agreements which set out appropriate
ground rules for both employers and unions during
organizing campaigns and first contract negotiations.
The second is the use of the Internet and social media
to provide nonunion workers with a series of online
tools and training programs to help organize. Finally, Secunda endorses an approach which has long
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Threatening the legislative
core that protects millions
of unionized workers is
inadvisable to say the least.
Instead, the legislation
that protects Wagnerstyle unions needs to be
protected and enhanced.

been in place in several northern European countries,
through which unions offer a form of associate membership to unorganized workers providing them with
an array of employment-related benefits. He suggests
this would reduce the growing popularity of ‘free-riding’ on collective goods produced by unions, as employees are less likely to refuse to pay their fair share
of the cost of union representation of non-members.
Here in Canada, Wagner-style unions have been incredibly successful in the growing public sector where
union density is at an all-time high of 71%. Further,
15% of private sector employees are in a Wagner-style
union (Campolieti, Gomez, & Gunderson, 2011). The
total number of workers who are represented by unions
has also been experiencing increases, up to 4.78 million in 2018 (Statistics Canada, 2019). Threatening
the legislative core that protects millions of unionized
workers is inadvisable to say the least. Instead, the
legislation that protects Wagner-style unions needs to
be protected and enhanced. It is in this context that
the current legislative battles are taking place. Three
examples are provided. These examples are not meant
to be comprehensive, but illustrate how unions need
to protect a legislative environment supportive of increasing union density and regaining lost ground.

Returning to best practices:
Card check procedures
A recent study found that the most significant legislative change for increasing union certification success
rates would be to reintroduce card check procedures
(CFLR: Noga, 2017). This fact has not been lost on
hostile corporations and governments who continue
to try to replace card check procedures—where they
currently exist—with mandatory votes.
The tide appeared to be changing less than four years
ago with the labour movement successfully advocat-
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ing for changes back to card check procedures in three
jurisdictions. In Alberta, card check procedures were
adopted after the NDP broke 44 years of Conservative
rule. With the election of the 2015 Liberal party, the
federal government did the same. Even the less than
supportive Ontario Liberal government extended card
check procedures in certain sectors.
It is important however to note that policy lurch is
a significant problem and the tide has once again
turned back against card check procedures in just the
last two years. The NDP minority government in BC
was unable to reintroduce card check procedures in
its labour law reforms announced in May 2019 (BC
Government News, 2019). because of the opposition
of the provincial Green Party which holds the balance
of power. And the newly elected conservative governments in Ontario (Bill 47, Making Ontario Open for
Business Act – November 2018) and Alberta (Bill 2, An
Act To Make Alberta Open For Business – July, 2019)
as well as the Manitoba’s three-year old Conservative
government (Bill 7, Labour Relations Amendment Act
– November 2016) made reversal back to mandatory
votes as one of its first legislative priorities.
To increase union density, particularly in the private
sector, the labour movement must continue to advocate for card check procedures where they do not
exist. Continued pressure must also be applied to protect against unfair labour practices (ULPs), especially
where mandatory votes are required for certification.
This should include limiting campaigns to 10 days,
require that ballot boxes are sealed during Labour
Relation Board (LRB) challenges, the provision of adequate means for unions to access employees during
the campaign and minimize the delay period between
certification attempts (CFLR: Noga, 2017).
Further, to protect from ULPs there must be clear restrictions on employer interference, the LRB must be
empowered to grant interim orders, grant remedial
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It is important however to
note that policy lurch is a
significant problem and the
tide has once again turned
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two years.

Potentially the most
dangerous threat to union
density is the so-called
right-to-work legislation
which threatens the Rand
Formula. These laws prevent
unions and employers from
negotiating contracts which
require all beneficiaries
of unions to contribute
financially

certification and limit periods of bringing ULP complaints (p. 44). Where card check procedures already
exist, they should obviously be protected against corporate and conservative attack. As well, LRBs should
be encouraged to accept electronic evidence for card
check procedures (CFLR: Byrne, 2017).

Preventing the legislation of so-called
right-to-work laws
Potentially the most dangerous threat to union density
is the so-called right-to-work legislation which threatens the Rand Formula. These laws prevent unions and
employers from negotiating contracts which require
all beneficiaries of unions to contribute financially
(Hogler, Shulman, & Weiler, 2004). In other words, employees that benefit from collective bargaining would
no longer be obligated to contribute to the costs of
union operations. This, by design, creates a free rider
problem. Employees would be expected to voluntarily pay their union dues to maintain the benefits that
unions bring to their workplaces. However, they could
simply choose not to and for the short-term continue
to get all the benefits. As more employees decide not
to pay their share, unions will be forced to either reduce its level of services to their members, or increase
dues for responsible union members to cover the loss
revenue.
These so-called right-to-work laws are a growing problem in the US. There were suggestions that the Harper
Conservative government may introduce such laws.
This would have been consistent with their 2012 Bill
C-377 which required excessive financial disclosure. It
was hypothesized that this Bill could be used to provide information on what causes unions support in
order to divide membership based on ideology (CFLR:
Sran, Clancy, Fudge & Lynk, 2014). In this context, a
right-to-work law would have been even more effective at undermining unions. Once again, this example
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demonstrates the danger of the corporate sector and
hostile governments, but also unions’ capacity to
fight back. The Liberal government later repealed Bill
C-377 along with other anti-union legislation of the
Harper era.

Keeping up with corporate
evasion of the law
Union density can also be increased by legislatively
fighting back against the reorganization of corporations. Companies that subcontract their work or who
reclassify their workers reduce union densities by essentially replacing unionized workers with nonunionized ones (Weil, 2014). The motivation to do so can
be significantly reduced if companies are legally required to extend their union contracts to reclassified
and subcontracted workers.
This problem has proven to be very difficult to tackle;
however, legislation is beginning to be enacted in a
few countries. A lesser version of this exists in Australia where regulatory provisions place responsibility on the lead company for occupational health and
safety (Johnstone & Stewart, 2015).

Legal victories: Remembering that unions
are a right
Given the propensity of legislation to change with
governing parties, there has always been a risk that
a government would undermine the Wagner model.
Legally, they have that power and have often used
it. From 1982 to August 2019, 229 pieces of restrictive
labour legislation were passed (CFLR, “Restrictive
Labour Laws in Canada,” 2019). Seven of these restrictive laws were passed in the last three years by
newly elected Conservative governments in Alberta,
Ontario and Manitoba. With right-to-work legislation
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Given that legislative
victories are hard won in
the face of strong fightback
by corporations and hostile
governments, improving
the legislation supporting
Wagner is an imperative.

on the horizon, there is a realistic concern that governments will try to fundamentally undermine the
Wagner model. However, recent Charter victories have
cemented a foundation on which unions can stand.
Specifically, recent legal victories have demonstrated
that the rights to form a union, collectively bargain
and to strike are protected by the Charter of Rights and
Freedoms (CFLR: “Brave New World,” 2019). This is a
huge achievement and protection from hostile governments and their corporate supporters who would
attempt to undermine the right to form a union and
for unions to operate effectively. These Charter victories have created a legal environment that is less
conducive to anti-union legislation such as so-called
right-to-work legislation laws. Building on this where
possible is a good place to continue to strengthen
Wagner-style unions.
Current Wagner-style unions are rebounding from
historic lows, but the rate of growth is slow. Given that
legislative victories are hard won in the face of strong
fightback by corporations and hostile governments,
improving the legislation supporting Wagner is an
imperative.
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Building down:
Lower thresholds for
representation are easier
to achieve
What appears to be the most common suggestion for
renewal is to take the view that unions are in a long decline and run with it. A host of suggestions have been
created to give employees some form of watered-down
representation when certification votes achieve an
outcome lower than 50%. The two plausible effects
of these proposals are that some failed union drives
would accomplish some form of representation and
that what they accomplish is far too close to volunteerism. Often referred to as minority unionism, here
the definition applies to all representation models
where the threshold for forming the union is under
50% and the union has fewer rights and protections
than a standard Wagner model.

Sub-types of minority unions
Doorey (2013) proposes a Graduated Freedom of Association (GFA) model to complement existing Wagner
model unions. The GFA offers a thin version of protections and rights to employees who join them rather
than a thicker set for full Wagner unions. The thin
bundle of protections include protection from employer reprisals as currently exists for Wagner unions, the
right to collective representation and the obligation
for employers to engage in meaningful dialogue and
consider this representation in good faith. However,
what makes these rights thin is actually what counts.
They lack the right to strike and the right to mandatory mediation and conciliation.
Adams (2015) goes a step further and suggests that
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minority unions should be established at thresholds
lower than 50% support, but that the most representative union in a workplace should be given the same
rights and protections as a Wagner-style union. In his
view any minority union or coalition for such unions
achieving a minimum of 30% coverage should be
given the same rights as a full Wagner union. The
exception being that they lose the right to exclusive
representation.
A third option is establishing benefits of Wagner-style
unions through the use of a workplace adjudicator
(CFLR: Davis, 2018). Like the other options, if some
minority threshold is achieved (e.g. 30%), then the
employer and employees are obligated to hire a professional Workplace Adjudicator. This adjudicator
would primarily be responsible for solving workplace
disputes. Primarily, the adjudicator can protect employees through investigation and the provision of
remedies concerning complaints about violations of
ESA standards. This includes protections against reprisal for attempts at collective representation.

Assessment: Right motive, wrong direction
The primary advantage of complementing Wagner
with these models is that they offer something from
the Wagner-style union to employees who did not
meet the 50% support for certification; however, that is
not enough. The GFA option may technically increase
union density; however, it is unlikely that, without the
right to strike, they would be effective. The workplace
adjudicator could offer some protection against grievances, but not much else. Only the minority union
with the same rights as a Wagner-style union is acceptable, but only if it does not reduce the density of
Wagner-style majority unions.
Unfortunately, no evidence exists to determine the effect of complementing Wagner with minority unions.
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There is, however, reason to be concerned; they offer a slippery slope away from increasing density of
Wagner-style unions. If minority unions are allowed
to develop, then their members would likely not be
obliged to pay union dues to the majority union. It
would be weakened financially and numerically in
terms of members. Further, legislating limitations of
the Rand Formula opens the door to right-to-worklaws (Walchuk, 2016).
Minority unionism may even weaken union density.
By giving this alternative, it may offer the public a
palatable alternative to Wagner, allowing governments to undermine it without electoral repercussion.
They would also likely tip certification processes away
from Wagner-style unions. When employees face
a certification process, they are asked to vote for an
option, forming a union, whose benefits will not be
realized until well after the decision. In the context
of potential employer coercion, there is also risk in
making that selection. Suffice it to say the status quo
option of not forming a union can be very attractive
under these types of circumstances (Ortoleva, 2010).
Adding a middle option only makes matters worse.
Those employees who genuinely want a union may
not be certain which kind they want. Others on the
fence may simply play it safe and choose the middle
option.
Of the minority union options, Adams offers the only
one with potential. The most representative union approach provides Wagner-style union rights and protections to workers who are represented by a minority
union. This lowers the threshold of entry into union
coverage without threatening the possibility of existing Wagner-style representation. However, it is not advised here based on the risk of undermining Wagner.
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Building-up: Broaderbased bargaining
Rather than retreating from the Wagner-style union,
an alternative approach is to complement it with collective bargaining structures that can increase union
density and coverage without compromising union
efficacy. Broader-based bargaining has the capacity
to significantly increase both without undermining
Wagner-style unions and the benefits they bring.
Like minority unionism, broader-based bargaining is
a catch-all term which captures an eclectic set of legislative frameworks. The defining feature is that collective representation and bargaining rights are extended
beyond a single workplace. Specifically, the outcome
of collective bargaining can result in covering nonunion workers (extension system), or the bargaining
process can involve multi-employers and/or a bargaining unit made up of multi-unions. It is important to note that these options do not replace existing
Wagner-style unions, nor do they provide opportunities for undermining them, a central problem of minority unionism. Instead, broader-based bargaining allows for either the results of Wagner-style unions to be
extended to cover more workers, or offers a means by
which current Wagner-style unions can expand more
effectively.
This section introduces the major types of broader-based bargaining regimes. A major Canadian example is offered which helps illustrate how each type
works. Insights from these cases allow assessments of
their relative strength and weaknesses.

Extension Systems
An extension system allows for the judicial extension
of collective agreements to cover employers and employees beyond the unions and employers that ori-
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ginally negotiated them. The extensions are normally
limited to a sector or subsector within a defined geographical region.
These systems are common in European countries, but
care must be taken in comparing their experiences
with those of Canada. Those very countries typically
also employ other forms of broader-based bargaining
and have more heavily coordinated economies. Nonetheless, the primary lesson is rather obvious. Without
significantly increasing union density, extension systems increase coverage enormously. In 2013, France
had a union density of 7.7%, but coverage of 90%
(OECD, 2016). Spain, The Netherlands, Portugal, and
Australia likewise have similar high coverage rates,
over 80% with union densities under 30%. Canada
could use a mechanism like this; its coverage and
density are roughly equal at around 30%.
This is a double-edged sword. The end goal – improving workers’ lives – is most directly measured through
union coverage. Extension models, with very limited
union density, can do the heavy lifting. Unfortunately,
effective legislation is not brought from the mountaintops because it works. Powerful actors are needed
to build and maintain it. For European countries that
have low density, other actors do the work. In France
for example, workers often take strike action in support of broad social movements protesting unpopular
government policy initiatives. Likewise, in the other
examples, a coordinated market economy and culture already exist that can politically support their
extension systems (OECD, 2016). In Canada, no such
economic structure or culture exists. Instead, unions
will need to do the heavy lifting.
The Quebec Decree System (CAD) demonstrates the
potential of extension systems in Canada, but also
what can easily happen when union density is in retreat. In 1934, the CAD was developed which allowed
the provincial government, under certain conditions,
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to extend the results of a collectively negotiated contract beyond the parties that originally negotiated it.
The provincial government’s role in this was to decide
when this should occur, the boundary of the subsector
covered and the geographical range of the coverage
(full province or region within it). At its maximum
in 1959, there were 120 decrees covering 33,000 employers and 250,000 employees. These decrees tended
to focus on sectors with high competition, low wages,
and small to medium sized firms. Since then, legislative changes have significantly reduced the scope of
the CAD. By 2010 there were 16 remaining decrees
covering 8,839 employers and 75,478 employees
(Ngo, 2015).
The primary advantage of the decree system is that it
is capable of extending the benefits of collective bargaining to workers who are unable to organize. This
includes the growing numbers of precarious work;
small workplaces, short contracts, low wages, low job
security, remote work locations, part-time work to
name a few. The primary disadvantage is that it does
not increase union density. In the context of democratic legislative processes, without strong and organized
actors fighting to protect and enhance legislation like
extension models, they are likely to be dismantled
over time. On balance, if an opportunity arose to pursue an extension model, it should be, however, this
model is stronger when you have higher union densities.

Larger unions: multi-union and multiemployer bargaining structures
Bargaining under multi-employer and /or multi-union
structures essentially involves a process that has multiple unions sit at a single table to engage in collective
bargaining, typically with multiple-employers within
a specific sector. It has the advantage of extending
contracts beyond a single union. Those contracts also
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automatically cover newly organized workers as soon
as they become certified into a bargaining unit. As
such, new union members do not have to wait for a
first contract to be negotiated.
This is a growing practice which has been implemented in a number of provinces, but it is generally
limited to the broader public sector. In British Columbia, for over 20 years, unions in health and social
services have enjoyed multi-employer, multi-union
bargaining structures. In 1996, the government introduced health sector labour relations legislation which
is currently Part 3 of the Health Authorities Act.
The legislation created four bargaining units in health
care: para-medical professionals; nurses; facilities and
community. Each of these is a multi-employer bargaining unit with a master agreement covering many
employers. There is a single multi-union bargaining
association for each of the four bargaining units comprised of the unions in the unit. The bargaining association holds the certification from the labour board
and is governed by articles of association which spells
out representation and voting rights.
The advantage for the unions and workers is that
when, for example organizing small employers in
mental health, alcohol and drug counselling and
other community health services, once a sufficient
number of cards are signed or the workers vote in favour of the union, they are automatically covered by
the master agreement for the sector.
In 2003, the BC government introduced the Community Services Labour Relations Act which mandated a
similar model of multi-employer bargaining units
and multi-union bargaining associations to negotiate
on behalf of the workers in the community social services sector: community living; services for indigenous peoples; the community living authority and
other services. Like the health sector model, the social
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services legislation established a single association
of unions composed of all trade unions representing
employees in each of the four bargaining units in the
sector to negotiate a master agreement for the unit.
These structures are variations of the Wagner model. They incorporate all the principles of Wagner as a
single multi-union bargaining association holds the
certification and negotiates a single master agreement for the multi-union bargaining unit. This approach increases the possibility of workers in small
bargaining units being able to join a union and be
covered by a collective agreement without weakening
any of the protections of Wagner.
Interestingly, the health model was introduced by the
NDP government and the community social services
model by the Liberal government in BC. Both governments introduced them to create stability in negotiations and to minimize service disruptions while at the
same time permitting free collective bargaining. Similar models also exist in Nova Scotia and Manitoba.
Multi-employer, multi-union models tend to occur in
sectors that are either public or are broadly public including the private sector in health services delivery.
That being said, the construction sector offers examples of multi-employer unions operating in the private sector.
Though details of these arrangements vary considerably across provinces, and even within them over time,
the general framework is that a smaller number of
larger unions negotiate with employers to form a collective agreement that spans the entire sector within
the entire province. There is one collective agreement
per trade across the province. Since 1977, Ontario
adopted multi-employer and multi-trade centralized
bargaining structures for its construction sector.
This success is an outlier in the Canadian context.
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Multi-employer unions in the construction sector
came largely because employers wanted them too.
Employers in the construction industry were facing a
considerable number of work stoppages and unions
were commanding high wages. Employers lobbied
government to put an end to that arrangement. The
new sectoral framework has proven successful from
the employer perspective, but it has also proven to be
beneficial from the perspective of labour.
Employees are now able to move between worksites
and maintain the same terms and conditions. Province-wide strikes and action disincentivize employers
from moving work to unaffected sites (Eaton, 1994).
The experience in Ontario demonstrates that employers support broader-based bargaining when it is in
their interest (Intercede, 1993). The actual existence of
such multi-employer bargaining structures suggests
that governments are willing to create them when
they are convinced that it is politically expedient to
do so.
This, however, is the easiest case. It was largely employers that wanted to develop broader-based bargaining. Regional agreements had already been
made on a voluntary basis. A strong union presence
already existed in the sector, high union density, with
a strong hiring-hall system (MacDonald, 1998). How
do we get sectoral bargaining where union density is
low, wages are low, employers are hostile, and governments not particularly supportive? Then answer is
found in the near misses.

British Columbia and Manitoba:
Almost had it
In 1992, a subcommittee of three special advisors to
the BC Ministry of Labour recommended a limited
form of multi-employer sectoral union in the private
sector. The focus of the Baigent-Ready Model was
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small employers within sectors that have historically
been underrepresented by unions. Essentially, to get
a sectoral certification, a union would need to demonstrate over 45% support at more than one location
within an appropriate sector and geographic region.
It would then need to pass another majority vote for
all employees at each location (Government of British
Columbia, 1992).
To apply for sectoral status, a union would need to
demonstrate that the sector is historically underrepresented. An appropriate geographical boundary set,
such as neighbourhood, city, or province, and would
be limited to workplaces with fewer than 50 employees. This rather modest proposal was not accepted
by the BC NDP government because it did not have
adequate support from labour at the time. Labour
was asked to choose between this recommendation
or protection against replacement workers during
strikes (anti scab legislation). At the time, the scope
of the loss of private sector union density was not yet
known, but the value of protecting the effectiveness of
striking was. As a result, unions made what appeared
to be the best choice (personal communication with
CFLR Board member and former BCGEU Director of
Negotiations, Cliff Andstein, March 21, 2019).
The context surrounding this decision is that the NDP
government was as ideologically predisposed to sectoral bargaining, or at least more so than any other
party in BC at the time. Unfortunately, labour did
not present a unified or at least enthusiastic enough
support for it. The corporate sector on the other hand
submitted to the committee a unified front against it
citing the usual economic fear mongering.
Manitoba recently followed suit, except it came closer
to fruition. An NDP government accepted a proposal
for sectoral or multi-employer bargaining. Unfortunately, before it was implemented, the government
was defeated. It is likely that even if this legislation
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passed immediately prior to the election that it would
have been rescinded at the first possible chance by the
new government.
These near misses are useful starting places for assessing the possibility of private sector sectoral bargaining beyond cases where corporations want it. It
also highlights a key limitation to pursuing this path
legislatively. If it works, there will be heavy motivation for right-wing governments to rescind it. Such
policy lurch has been the bane of labour gains in the
past decade.
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Motivating change:
Going on the offensive
As previously shown with card check procedures and
the recent Charter victories, when labour goes on the
offensive, it wins. Organized labour in Canada must
pursue legislative change that will allow for broader-based bargaining, particularly in the private sector.
The short-term path to obtaining broader-based bargaining is to lobby governments and opposition parties for legislative change allowing for multi-union,
multi-employer bargaining structures. A slightly
longer-term approach is through launching Charter challenges. A genuinely long-term approach is
through electoral reform which would generate better
representation for labour.

The legislative path: Making positive
changes now
The cases of broader-based bargaining in Canada and
near misses suggest how to successfully pursue broader-based bargaining through legislative change. Ideologically predisposed parties should be lobbied early,
even when in opposition. In so doing, when ideologically supportive parties form government they can
put in place the proper legislation. This would give
multi-employer / multi-union bargaining structures
years to expand and solidify their presence. When an
ideologically hostile party returns to government, it
would then be far more difficult to overturn the legislation because multi-employer unions or multi-union
bargaining structures would already exist as actors
that would be motivated to fight for their continued
existence.
A second advantage to establishing legislation early
in an ideologically predisposed party’s term is that
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most of the arguments leveraged by corporations and
their representative associations amounts to little
more than fear mongering. Broader-based bargaining
does not reduce competitiveness. Instead, it creates a
level and predictable playing field where corporations
are forced to compete in terms of efficiency and responsiveness to their customers’ preferences instead
of competing through wage reductions. It has been
found in countries that rely heavily on broader-based
bargaining that business is able to adapt in other ways
to prevent decreases in productivity (OECD). Essentially, after years of broader-based bargaining, when
the sky does not fall, the public will be more likely to
support the benefits generated by broader-based bargaining and therefore hostile governments less likely
to try and remove it.

A legal path: Winning our
rights over the mid-term
A second avenue has presented itself that could bring
about real change in union density. The practical
inability to form a union, engage in collective bargaining, and to strike are infringements of Charter
rights, so the Supreme Court ought to be involved
where it is not practically feasible to join or form a
union. Given their rulings over the past two decades,
it is quite appropriate to see this issue through the
lens of Charter rights.
As previously indicated union density has decreased
for a number of reasons. Employers are smaller,
workplaces are often remote, and work has become
far more precarious. The result is that it has become
impractical, if not impossible, for unions to organize a
large and growing number of workers. To understand
how this relates to the Charter, it is first necessary to
establish that this situation is likely a violation of the
rights and freedoms outlined in the Charter; specifically, section 2(d) freedom of association. In fact, the
purpose of the freedom of association, as described by
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the Department of Justice is defined by decisions in
what is now referred to as the Third Labour Trilogy
and the supporting Dunmore case (Department of
Justice, 2018).
Freedom of association is the right to organize, bargain collectively, and strike
Forming a union can be a Charter right under certain circumstances. The government of Ontario
under Progressive Conservative premiere Mike
Harris passed legislation prohibiting agricultural
workers from forming a union. In Dunmore, the Supreme Court decided that agricultural workers specifically had the right to form a trade union under
section 2(d) of the Charter. Specifically, vulnerable
groups have this right if they cannot otherwise exercise their right of association (CFLR: “Brave New
World,” 2019).
This right is limited however; it cannot require a
specific form of legislation. In Mounted Police Association of Ontario v. Canada (MPAO), members
of the RCMP challenged their labour relations system which prevented them from forming a union.
The ruling indicated that Charter-compliant labour
systems must offer choice and independence from
management. It did however go further and indicate that section 2(d) does not require a specific
form of labour relations such as Wagner.
In fact, Charter compliant legislation can fall short of
Wagner. In Meredith v. Canada (Meredith) the RCMP
was challenged for unilaterally reducing scheduled
wage increases. Though the Court found that there
was no violation in this case, it did clarify the extent
of section 2(d). Canadians have the right to “associational activity” even if it is not a “collective bargaining process” (Royal Canadian Mounted Police
v. Canada (Attorney General) (RCMP) note 12 para
25.). Despite the outcome, Meredith did reinforce the
right to organize and bargain collectively.
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In Saskatchewan Federation of Labour v. Saskatchewan (SFL), the Supreme Court recognized the constitutional right to strike. This was based on the
Court’s emphasis that striking is essential in realizing Charter values of dignity, equality, liberty and
respect for the autonomy of the person and the
enhancement of democracy. Without the right to
strike, the associated rights to collective representation and bargaining are not effective. In this case,
the Court concluded that the classification of employees as essential, when they clearly were not,
substantively interfered with their ability to strike
(CFLR: “Brave New World,” 2019).
An equally important trio
The right to organize, collectively bargain, and
strike are protected under the Charter of Rights and
Freedoms, but to what extent are federal and provincial governments responsible to create a legislative
environment to facilitate those rights? Returning
to Ontario v. Fraser, workers who are “incapable of
exercising their right to collective bargaining” have
a “right against the state” when it fails “to impose
statutory obligations on employers” (Fraser paragraph 73, as cited in Department of Justice, 2018).
So, governments are responsible to ensure that
workers can exercise these rights.
To what extent are governments responsible? The
government is now also responsible to ensure a legislative regime is in place that does not substantially
interfere with the right to collective bargaining. In
the MPAO case, the Court clarified that “substantial interference” is the legal test for infringement
of freedom of association rather than “effective impossibility” which had originally been implied by
the earlier Fraser decision.
Can governments be forced to produce legislation
to facilitate these rights? Yes. In the Dunmore case,
it was found that the government had a positive
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obligation to provide legislation which would provide protection against unfair labour practices
(CFLR: “Brave New World,” 2019). In other words,
the government can be accountable to ensure that
the rights outlined above are accessible to workers,
especially those who are vulnerable and marginalized. Dunmore further offers guidance about where
we might expect a positive obligation to create a
better legislative environment.
Legislative protection needed for precarious work:
Multi-employer and/or multi-union bargaining units
Who then is most likely to face “substantial interference” in realizing their Charter rights through
an ineffective legislative regime? The Dunmore
case provides optimistic interpretations for future
Charter challenges. The Dunmore case first identified that the right to join a union was protected by
the Charter, but the motivation for the Dunmore
decision is even more pertinent. Eight of the justices
cited the fact that “agricultural workers are isolated, seasonal and relatively under-educated”. Under
the legislative regime at the time their freedom to
organize was infringed upon by the legislation that
banned them from forming a union; “the ability of
agricultural workers to associate is only as great as
their legal protection” (Dunmore, supra note 8 at
para 39; para 42). The motivation here is particularly important. It is specifically because the precariousness of agricultural labour and the vulnerability of these workers that the government could not
prevent these workers from joining a union.
Unfortunately, the 2011 Fraser decision which found
the Agricultural Workers’ Protection Act (AWPA)
constitutional took a step back from Dunmore. But
the Court’s thinking has positively evolved since the
Fraser ruling. The series of Supreme Court decisions
making up 2015 Third Labour Trilogy, and subsequent Court decisions since, did not overturn Fraser.
But they did leave it seriously wounded.
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For example, in MPAO, the Supreme Court explicitly
stated that section 2(d) protects a meaningful process of collective bargaining that provides employees with a degree of choice and independence sufficient to enable them to determine and pursue their
collective interests. This is a much more robust right
to organize than the Supreme Court offered up for
agricultural workers in Fraser, where that right was
limited merely to joining an employees’ association
and to make representations to their employer, with
the only corresponding obligation on the employer
that they read or listen to the representations.
Added to this, there still are several occupational
groups named in collective bargaining laws across
Canada, such as professionals, agricultural workers,
domestic workers, and military personnel, who are
still excluded from the right to join a union of their
choosing. Based on MPAO, these exclusions should
not survive a Charter challenge, but to explore the
full scope of MPAO will require further litigation.
It is a small step to combine the decisions of Dunmore and those making up the Third Labour Trilogy and come to the conclusion that governments
can be obligated to generate better legislative regimes to facilitate freedom of association rights for
precarious and vulnerable workers. Broader-based
bargaining offers a greater capacity to realize freedom of association rights than the current Wagner.
It is therefore a viable legislative option for governments.
Once the issue is forced by the courts, broader-based
bargaining also becomes a more politically viable
option. Governments, particularly left-leaning ones,
forced to address this issue may also find it politically expedient to legislatively enable broader-based
bargaining or risk being seen as unconcerned about
the rights of the most vulnerable.
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So far, one such case has occurred. The 2009 Quebec
Home Childcare Workers Act (HCPA) is the result
of a successful Charter challenge, with the Quebec
Superior Court concluded that Quebec home-based
childcare workers were employees for collective
bargaining purposes. Adopting Justice L’HeureuxDubé’s dissent in the Dunmore decision, as described
above, the Court recognized as analogous to the vulnerable condition of self-employed home childcare
workers in Quebec. The previous legislative regime
did not recognize the workers as employees (they
were classified as self-employed) and thus offered
them no access to collective bargaining. This was
considered in violation of their rights of equality
and freedom of association. The government was
therefore required to enact legislation to remedy
the situation. The HCPA which replaced it is largely
a sector-based collective bargaining regime which
covers most of the 15,000 home childcare providers
in Quebec (Bernstein, 2012).
It should be noted that this case highlights a few
contentious points. First, the workers were not legally classified as employees, but they were still recognized as having the right to bargain collectively.
It also demonstrates that broader-based bargaining
can offer a positive response from governments
forced to address workers who cannot access their
rights. That being said, the HCPA offers employees the ability to bargain collectively and to strike,
and offers dispute resolution mechanisms. However, these employees are still exempt from benefits
enjoyed by other childcare centre workers because
they are still considered self-employed. However,
they now have some power to negotiate and, it is
yet to be seen if their benefits improve with collective bargaining and time.
The take home point of this example is that any
vulnerable or precarious group of workers who are
functionally unable to gain union representation in
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any province would be ideal for a Charter challenge.
With the growth of the gig economy, we have witnessed a massive growth of workers who do not fit a
legal definition of an ‘employee’ but are considered
to be independent contractors who engage in supplemental, temporary, project, or contract-based
work. The examples are endless: home care workers, workers who support people with special needs,
Uber drivers, Skip the Dishes delivery people, Ikea’s
“taskers” who assemble Ikea’s build-it-yourself furniture, residential home cleaners, truck drivers,
photographers, to name a few.
A good starting place would be for the labour movement to consider building a relationship with any
one or several of these groups of workers and help
them organize into independent associations aimed
at improving wages, benefits working conditions
and employment security in their field of work.
With a great deal of luck on labour’s side, there may
be instances where these types of independent associations will result in improved and more secure
labour rights for the workers involved. But based on
recent history, it’s safe to surmise that strong employer opposition and legal barriers to collective
bargaining will most often prevent their success.
The labour movement should identify one or two
of the most egregious examples of legal barriers
denying these workers their ability to have practical
and effective collective representation and begin to
develop a Charter challenge. The first step will be
to begin to gather a record of fact-based evidence,
clearly showing the harm of the legal barriers the
workers face. Gathering that type of fact-based evidence often takes time, and will need the coordinated effort of several unions, but it’s worth it. It’s
much more difficult to argue the impact of legislation when you have nothing to show what that
impact looks like.
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It has been suggested by the Canadian Foundation for Labour Rights (CFLR) that a good vehicle
to build and coordinate such a challenge would be
the Labour Challenges Coordinating Committee
(LCCC) of the Canadian Labour Congress (CFLR:
“Brave New World,” 2019). This Committee was
established by the Congress in 2014 leading up
to the Supreme Court of Canada’s hearings into
the three cases that made up 2015’s Third Labour
Trilogy.
With the help of CFLR, the LCCC played an instrumental role in coordinating labour’s case before the
Supreme Court leading up to each of Third Labour
Trilogy decisions. For the first time in the history
of the Canadian labour movement, it was able to
bring together legal counsel for the appellant union
and all intervenor unions and community partners
to consider and develop a coordinated, strategic approach to the arguments that each union-side party
would be making at the Supreme Court hearings.
This type of cooperative, consultative and coordinated approach would be well advised in the development and management of any Charter challenge aimed at securing stronger labour rights for
any vulnerable and marginalized group pf workers.

An institutional path: Through better representation in the long-run
A long-term approach to achieving broader-based
bargaining is to advocate for electoral reform to proportional representation (PR). These electoral systems
offer better long-term representation for labour by increasing the value of existing labour votes and empowering parties that have historically represented
labour. More importantly, PR would specifically incentivize a party that represents labour to increase
union density.
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Parties win seats in the Canada’s first-past-the-post
(FPTP) electoral system by gaining more votes in a
riding than any other party. The party with the most
seats forms government.2 In Canada, parties that
win fewer seats form the opposition and have nearly
no legislative power (Savoie, 1999). One of the implications of FPTP is that geographically dispersed interests are not particularly motivating to parties. For
example, environmentalists or unionists are numerous, but spread out across the country rarely reaching
a concentration to determine the winner of a riding
or to do so enough to determine which party forms
government.3 The result has been that labour has not
gained much policy representation federally or provincially.4
PR changes the value of union votes and the power
of parties that would represent labour. In PR system
parties get a number of seats proportional to their
total vote count. The number of union votes counts
independent of its distribution, so that disadvantage
is removed. PR also favours coalition governments, so
a party that represents labour would often find itself
sharing government. As a result, labour could expect
to be more electorally motivating to political parties
and to have whichever party represents it become a
partner in a governing coalition.
Under these conditions, labour could expect the party
that represents it to prioritize legislation that would
increase union density specifically. In coalition politics, seat count is a major determinant of the like2 This is a simplification. For more information of the mechanics and politics of electoral
systems see the backgrounders published by Canadians for a Modern Industrial Strategy at
https://industrialstrategy.ca/electoral-reform.
3 For example, the Bloc was able to win 10 seats with just over 820,000 votes by representing sovereigntists (geographically concentrated in Quebec) whereas the Green party won
1 seat with just over 600,000 votes representing environmentalists (geographically dispersed
across Canada).
4 British Columbia, Saskatchewan, and Manitoba do regularly have NDP government, but
outside of that there have only been 3 provincial NDP government and none federally. Even
when the NDP does form government, the low geographic concentration of labour votes
inadequately motivated them to reliably represent the interests of labour. The Liberals also
offer ambivalent representation to labour.
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PR changes the value of
union votes and the power
of parties that would
represent labour.

lihood of becoming a government coalition partner
and determines how much power a party has within
the coalition (Ecker, Meyer, & Muller, 2015). Therefore, the party representing labour’s power is tied to
the number of labour votes that exist across the country. Increasing labour votes increases that party’s seats
and therefore its power. Not surprisingly, in countries
that use PR, parties that represent labour win more
seats (Gomez, 2016).
Electoral reform offers a means by which labour representation can be improved significantly. With better
labour representation, both broader-based bargaining
could be expanded significantly beyond its current
scope and the legislative regimes which supports the
Wagner model could be strengthened as well.
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Conclusion
Union renewal is a source of concern, especially as
it relates to increased union density. It is clear that
the Wagner is effective at providing the public sector
with strong representation. It is also clear that even in
the private sector, despite a long downswing since the
mid-1980s, Wagner-style unions still enjoy success.
As a result, the Wagner legislation should be maintained. Governments should be encouraged to pass
legislation which promotes their ability to represent
workers who want representation. This defines the
current policy battleground between business associations seeking to undermine organized labour and
unions fighting to expand their densities.
It is also clear that the Wagner is not enough to ensure adequate representation for workers. It is however
possible to significantly increase union density. This
would require legislation allowing the development of
multi-employers and/or multi-union bargaining. Politically this is currently out of reach. It would require
a significant change in governance.
There are three paths towards broader-based bargaining: short, medium, and long-term. In the shortterm, labour must recognize the importance of lobbying governments and ideologically supportive opposition parties to put in place legislation that will facilitate multi-employer unions and extension models. If
legislated early enough in the term of a supportive
government, then future hostile governments might
find multi-employer unions in particular hard to dismantle.
A medium-term approach is to take the fight to the
court. The groundwork is set in Dunmore and The
Third Trilogy to force government to allow for broader-based bargaining to ensure that the most vulner-
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able workers have real access to their constitutional
rights to organizing, collective bargaining, and striking. This approach has the added benefit of greater
permanence; it is less susceptible to being undone. It
does however come with the chance that courts will
not see vulnerable workers in this light, however,
given the HCPA decision in Quebec, this approach
does seem to be on solid ground. In the long-run, as
times change and more work becomes precarious, the
importance of this Charter route will become more
significant as well.
Finally, in the long-term electoral reform provides a
means by which broader-based bargaining can be
achieved. Not only would electoral reform to a proportional electoral system make such legislation more
likely, it also generates a feedback loop which would
make broader-based bargaining more attractive as
union density increases. A second advantage of electoral reform is that labour can generally expect better
representation in all its policy battles than under the
current FPTP electoral system.
Given that considerably higher union densities and
coverage are probable and with three promising
avenues to obtain it, labour must prioritize broader-based bargaining. It should be considered equivalent in scope to fighting so-called right-to-work legislation, but in the positive direction.
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Other recent CFLR Publications
Brave New World: Fundamental Labour Rights in the Charter
Era provides analysis of three decades of labour rights decisions
of the Supreme Court of Canada under Section 2(d) – freedom
of association – of the Canadian Charter of Rights and Freedoms.
It narrows in on the Court’s 2015 series of three decisions, now
known as its ‘Third Labour Trilogy’, which for the first time in
Canadian history, gave the labour rights of workers constitutional
recognition and protection from government interference It
also lays out a strategy on how the labour movement can build
on those decisions to advance progressive labour law reform
across the country. (CLI/Canadian Foundation for Labour Rights,
February 2018)
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Modernizing the Union Certification Process: The Benefits of
Electronically Signed Union Membership Cards advocates for
the allowance of electronic signatures as proof of an employee’s
interest in joining a union during a union organizing drive.
The research paper concludes that given advances in computer
software technology, the basic requirement of having to
provide evidence of support for joining a union can easily be
met electronically. It’s time for Labour Relations Boards across
Canada to catch up with this technology and use it as a way
to remove one of the many barriers that workers currently
face when trying to join a union. (CLI/Canadian Foundation for
Labour Rights, (December 2017)
Key Policy Reforms for Improving Bargaining Unit Certifications
explores those sections of labour laws that set out how workers
are permitted to organize. It reviews the significant and
restrictive reforms made to the certification process governing
union organizing over the past couple of decades and explains
how these legislation restrictions have become major barriers
for workers who want to join a union. The paper concludes
with solid recommendations for reforming the current union
certification process across the country to make it fairer and
more balanced.
The results show that implementing or maintaining
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card check certification and ensuring that there are adequate
unfair labour practices (ULP) protections in place are the two
legislative changes that have the greatest impact on certification
efforts. However, as the paper points out, legislative reform
alone cannot reverse declines in certification applications, and
union activists must also seek to improve the public perception
of unions among non-unionized workers. (Brodie Noga for CLI/
Canadian Foundation for Labour Rights, August 2017)
Ontario Labour Law Review Processes: 1990 to 2017 provides
a comprehensive analysis and evaluation of three different labour
law review processes which took place in Ontario since 1990
and which resulted in major changes to labour law, manifested
in three pieces of labour legislation:
• Labour Relations and Employment Statute Law Amendment
Act, the New Democratic Party’s (NDP) Bill 40 which came
into law in 1993;
• Labour Relations and Employment Statute Law Amendment
Act, the Progressive Conservative Party’s (PC) Bill 7 which
became law in 1995; and
• Fair Workplaces, Better Jobs Act, (Bill 148), introduced in
the legislature by the Liberal government on June 1, 2017.
It examines the effectiveness and thoroughness of each of the
labour law reviews, the processes they followed, the role of
stakeholders including unions and business organizations and
how they were involved in these processes, the outcomes of
the reviews, and most importantly, the impact each had on the
labour movement. (Chris Grawey for CLI/Canadian Foundation
for Labour Rights, June 2018)
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