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Unions matter
At a time of growing income inequality in Canada and
around the world, unions have an increasingly important
role. Unions matter and continue to play a positive role in
helping societies achieve greater economic equality, social
justice and stronger democracies.
Over the past decade, the Supreme Court of Canada issued a
series of decisions which enshrined in Canada’s constitution
the right of all workers to join a union of their own choosing,
participate in collective bargaining and take strike action.
These decisions have positive implications for workers’ rights
and workplace justice in Canada.
They are also significant for Canadian society. Our chief justices have clearly affirmed that unions matter to our country
and our communities. They have explicitly stated that unions
and collective bargaining enhance the Charter of Rights and
Freedoms and its values of human dignity, equality, liberty,
autonomy of the person and enhancement of democracy,
and are therefore deserving protection under Canada’s constitution.
So, if unions are so important to workers and are recognized
for their role in making Canada a fairer, just and more equal
society, why has union density been declining in the last three
decades? Union density reached its peak in Canada in 1984
with 42% of the workforce being unionized, compared to just
over 30% in 2017.
This question has been probed by numerous social scientists
in recent years. The Canadian Labour Institute for Social and
Economic Fairness (CLI) recently did a review of research
done in this area over the past couple of decades.1 It also
undertook case studies of three provincial jurisdictions that
experienced significant reforms to the certification process
governing union organizing to probe a little deeper as to the
reasons for changes in union density. What follows is a summary of CLI’s findings.
1 Brodie Noga, Key Policy Reforms for Improving Bargaining Unit Certifications, prepared for the
Canadian Labour Institute for Social and Economic Fairness (August 2017)
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Globalization and technology
progress have little impact on
union density rates
Globalization and technology progress are often cited as primary reasons
for a decline in union density here in
Canada and around the world. But
according to CLI’s paper, there is an
abundance of research that shows
this argument does not hold water.
One of the most extensive studies
on the impact of globalization and
technology on union density was
conducted by labour relations scholars Alexandra Mitukiewicz and John
Schmitt in 2011. The paper notes
the authors relied on 50 years of
data from 21 OECD countries when
they concluded that technology did
not lead to lower unionization rates
(page 7). They also observed that
countries with greater globalization
have greater union coverage.
Reference is also made to a 2004 study
by two University of British Columbia
(UBC) economists (Riddell, C., & Riddell, W.C.) on union density changes
in Canada and the U.S. between 1984
and 1998 (page 6).
That study also found that none of
the decline in unionization could be
attributed to structural changes in
the economy but rather was entirely
attributable to non-structural factors.
So, if declining union density in
Canada is not primarily driven by
globalization, technological change
or structural changes in the economy,
what has been the driving factor that

has led to a 12%-point drop in the
Canadian unionization rate over the
past three decades?

the ability of workers to join unions.
Prior to 1977, the federal government
and all 10 provinces employed the
card check system as the legislative
gateway to unionization. Since then,
many governments abandoned card
check regimes in favour of mandatory voting, regardless of whether
the majority of workers signed union
cards.

Labour laws substantially impact
union density
To explore this question, the CLI paper draws on the results of its own
recent case studies on legislative
changes to union certification in
British Columbia, Saskatchewan and
Ontario, as well as of similar research
conducted by Canadian scholars over
the past two decades. Based on this
extensive review, the paper concludes
that the most significant factor impacting union density is labour law,
especially legislation that governs
how unions organize and the certification process they must go through
to become the bargaining agent.

Today, seven provincial jurisdictions – British Columbia, Alberta,
Saskatchewan, Manitoba, Ontario,
Nova Scotia and Newfoundland and
Labrador – have enacted the certification vote procedure. The federal
Harper government, too, enacted legislation (Bill C-525) in December
2014 to force certification votes in all
union drives, thereby removing automatic certification when the majority
of workers sign union cards.
It appears, however, that there is a
slight trend back to the card check
system. One of the first acts of the
new federal Liberal government was
to repeal (through Bill C-4) two key
anti-union laws of the previous government, including Bill C-525.

Here in Canada we have witnessed
numerous labour law changes in the
past three decades designed specifically to impede union organizing.

‘Card check’ system versus
mandatory votes

In May 2017, the Alberta government
of Rachel Notley also introduced
several changes to its labour laws
through Bill 17, the Fair and Family-friendly Workplaces Act, which
among other positive changes, would
bring back the card check system and
grant automatic certification when
a super majority (65 percent) of employees sign union cards. On May
30, 2017, the Ontario Liberal govern-

Traditionally, unions in Canada were
certified automatically once a clear
majority of workers in a workplace
signed a union card. This ‘card check’
system of certification was a fair and efficient measure of workers’ true wishes
for unionization, as it minimized employers’ ability to interfere in a union
organizing campaign and enhanced

5

ment announced a series of labour
law reforms, including a proposal to
reintroduce card-based union certification for the temporary help agency
industry, the building services sector
and the home care and community
services industry.

Card check systems lead
to more union certifications
This is the most significant conclusion
reached in the CLI paper. By contrast,
the paper also concludes from the research that mandatory vote systems
are the largest contributor to declines
in union density.
These conclusions were supported by the data accumulated from
studying certification rates in three
jurisdictions (British Columbia, Saskatchewan and Ontario) following
legislative changes that removed
the card check system and replaced
it with mandatory votes in all certification drives.
The paper also references other Canadian research on certification rates
that reinforces these conclusions. For
example, Susan Johnson’s research revealed that mandatory voting reduced
certification success by approximately
9%, compared to what would have
been under card check (page 9). And
research done by UBC economist Chris
Riddell found the union certification
success rate in card-based regimes
tends to be about 20 percentage points
higher than under compulsory vote
systems (page 6).

to these protections that have either
broadened permissible employer action or changed the LRB’s power to
remedy ULPs.

Basically, all these studies have consistently found that the presence of a
mandatory vote certification system is
associated with a statistically significant
reduction in certification application
activity, including success rate.

BC’s reforms in 2002 gave employers the right to speak to employees
during organizing drives so long as it
did not amount to coercion or intimidation. Saskatchewan’s 2008 reform
provides effectively the same guarantee, though it is drafted in broader
and more permissive language.
These reforms accompanied shifts
to mandatory vote certification and
coincided with lower certification applications and reduced success rate.

The CLI paper notes several reasons
for this. Changing to a mandatory
vote system has increased the incidence of employer interference in
union organizing drives. This interference has taken the form of anti-union
propaganda, limiting communication between union organizers and
employees, threats to dismantle and
shutdown workplaces and various
other unfair labour practices.

Ontario introduced the most extensive reforms to its LRB’s ability to
remedy ULPs. In 1993, pro-unionization reforms gave the OLRB the
power to expedite ULP complaints
during a unionization campaign and
the power to grant remedial certification. Following a 1998 rollback of
the power to grant interim orders and
remedial certifications, success rates
declined, and they increased again
following the reinstatement of these
provisions in 2005.

Unquestionably, card check certification is an important mechanism for
facilitating unionization. However, as
the CLI paper points out, that alone is
insufficient to reverse overall trends in
declining unionization.

Changes to unfair labour
practices have hampered union
organizing drives

The CLI paper observed two trends
from these legislative changes. First,
giving employers the right to interfere in organizing drives enhances
the negative effect of mandatory vote
certification, leading to fewer certifications. Second, when LRBs have
the legislative power to remedy employer interference during organizing
drives, unions can organize on a fairer and more balanced playing field
and have a greater opportunity for

Another aspect of labour law impacting union density examined by the CLI
paper is the provision of protections
against unfair labour practices (ULPs).
Using ULP provisions in labour laws,
unions have been able to seek redress
from labour relations boards (LRBs) if
an employer unfairly interferes in a
union organizing campaign.
In recent years, several jurisdictions
have introduced legislative reforms
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success when they file certification
applications.
Based on these findings the CLI paper suggests that a priority of union
advocacy should be aimed at ensuring that there are both substantive
and procedural protections against
ULPs.
Substantive reforms include:
•

Limiting employer rights to
campaign against certification

•

Prohibiting mandatory employer-held meetings on certification

•

Maintaining effective protections
for employees during certification campaigns

Procedural reforms include:
•

Ensuring LRBs have the power
to grant temporary orders when
ULPs are first discovered

•

Allowing LRBs to order remedial
certification in response to a ULP

•

Extending the time limit for
bringing ULP complaints

The paper also notes that ULP protections will be of most importance
in jurisdictions with mandatory
vote systems, as the lengthy campaign periods found with such
systems increases the frequency
and effectiveness of ULPs. Indeed, if
there is no prospect of resisting the
implementation of mandatory vote
certification, ensuring that there

are adequate ULP protections will
be paramount.

process, there are no provisions to force
employers to negotiate a first contract.
Research found that half of newly certified unions in the U.S. are unable to
negotiate a contract two years after
certification.1

First contract arbitration
provisions enhance unions’
ability to organize

The need for labour law reform
that enhances union organizing

The other feature of labour law that
has been found to impact union
density rate is the ability of unions
to apply for first contract arbitration
(FCA) if they are unable to engage the
employer of newly organized workers
in good faith bargaining.

Solid research and science-based evidence over the past couple of decades
demonstrate that regressive labour law
changes have been the most significant
factor leading to lower union density in
Canada, especially those that impact
on the ability of unions to organize new
members. This should provide a strong
incentive for the labour movement to
greatly increase its efforts to lobby for
and achieve progressive labour law reform in all Canadian jurisdictions.

Eight Canadian jurisdictions currently
include FCA provisions in their labour
legislation: the federal government,
British Columbia, Saskatchewan,
Manitoba, Ontario, Quebec, Nova
Scotia and Newfoundland and Labrador. And FCA provisions were also
included in Alberta’s Bill 17 (referred
to above) which was introduced in
the legislature in May 2017.

We must continue to lobby all jurisdictions for legislation that is consistent
with the basic constitutional rights of
working people recently recognized by
the Supreme Court of Canada to be
guaranteed by the Charter—rights to belong to a union, to engage in collective
bargaining and to take strike action.
And we must continue to promote public dialogue on the critical roles unions
play in Canadian society.

The first contract arbitration process
is rarely pursued and first contracts
are rarely imposed. However, the fact
that FCA provisions exist in labour
laws provides powerful incentives for
employers to negotiate fairly and in
good faith.
In comparison, there are no provisions for FCA in the U.S; neither does
the U.S. have a card check process.
As a result, it takes a long time to
achieve certification, giving employers an upper hand to arrange
anti-union activities. If union certification does occur after a cumbersome

Of equal importance, we must insist
on labour law changes designed to
redress the current imbalance faced
by unions in organizing new workers.
1 Chris Riddell, Union Suppression and Certiﬁcation Success. Canadian Journal of Economics,
Volume 34, Issue 2, 2001, p. 20.
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We need to focus on those legislative
areas that enhance union organizing
in all Canadian jurisdictions, including:
•

A return to the card check system
for union certifications

•

Stronger
protections
against
employer interference during organizing drives

•

Assurance that LRBs have the
power to protect employees from
an employer ULP during an organizing drive, including the ability
to grant interim orders and remedial certification

•

Extension of limitation periods
for bringing ULP complaints

•

Clear, effective and enforceable
first contract arbitration (FCA)
legislation

In those jurisdictions where governments refuse to bring back the card
check system, unions must advocate
for increased fairness in the mandatory vote system by limiting to 10
days the time period between a union
applying for certification and the
certification vote taking place. Also,
unions must be given the opportunity to meet with all employees during
organizing campaigns.
As the CLI paper points out, these
specific areas must be given priority
as they directly impact the labour
movement’s ability to organize and
increase union density. In fact, a
2014 study examined the potential

for these specific legislative measures
to reverse the current trend. Evidence
gathered by the study suggests that
shifting every province’s labour law
regime to an organizing-friendly
framework encompassing the provisions noted above could raise the
national union density by up to seven percentage points in the long run.2
The legislative path to ensuring that
more Canadian workers are able to
enjoy the benefits of unionization is
clear. The labour movement must do
everything in its power to make certain this path is followed. This will
benefit all workers. And with greater
union density, we will reduce income
inequality, improve social justice and
considerably enhance our democracy.

2 Scott Legree, Tammy Schirle and Mikal Skuterud, The Effect of Labour Relations Laws on Union
Density Rates: Evidence from Canadian Provinces.
Vancouver School of Economics, CLSSRN working
paper 2014-42, September 2014. http://www.clsrn.
econ.ubc.ca/workingpapers/CLSRN%20Working%20Paper%20no.%20141%20-%20Legree,%20
Schirle%20and%20Skuterud.pdf
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